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June 20, 2018
Via Email: sturney@fasken.com
Ms. Sarah Turney
Fasken Martineau DuMoulin LLP
333 Bay Street, Suite 2400
P.O. Box 20, Toronto, ON
Dear Ms. Turney:
Re:

2115 South Bay Road – Encroachments

We are in receipt of your letters dated June 4, 2018, and June 12, 2018. In response to your client’s
request for the removal of the Encroachments by June 30, 2018, we wish to advise you that it has come to
our attention that it would be impossible to comply with this demand while satisfying requirements under
federal and provincial law.
The location of the Encroachments is within 120 metres of the Lake Laurentian Conservation Area.
Eastern Whip-poor-wills occur in the area and residents of our neighbourhood often hear their calls. In
addition, Blanding’s turtles have been identified within 1 kilometre of the Encroachments by the Ministry
of Natural Resources and Forestry. Further, there may be migratory birds nesting in the shed structure and
any related nests would be protected under the Migratory Bird Convention Act. Please find attached a
letter from Tulloch Environmental confirming this information.
Eastern Whip-poor-will and Blanding's Turtle are listed as a threatened species under both the Ontario
Endangered Species Act and the Canadian Species at Risk Act. As we are sure you are aware, each statute
prohibits damage or destruction of the habitat/residences of these species, and contravention of the
respective prohibitions may constitute offences subject to significant penalties, which can include fines
and/or periods of imprisonment. We note that there was no proof of an assessment concluding the actions
requested in the demand would be permissible under provincial or federal law. This was somewhat
surprising to us, as we understand that your client has shown commitment to the environment through the
Laurentian University Environmental Policy and research contributions made by its Senate Approved
Centre for Evolutionary Ecology and Ethical Conservation.
Recognizing that your client prioritizes the maintenance of the integrity of its boundaries (see your letter
dated February 14, 2018), we are also writing to notify the University of additional property boundary
issues. Please find enclosed supporting survey data and documentation identifying two further residential
encroachments at 1825 and 1863 South Bay Road, respectively. The University has confirmed that a
previous offer to purchase University land was made by the owners of 1825 South Bay Road in 2006,
prior to installation of the pool visible in the attached images.
The Encroachments at our property have existed since our home’s septic system was installed in 2004.
Unfortunately, we were unaware of the Encroachments at the time of purchase in 2016. As you are no

doubt aware, we notified your client upon discovering the Encroachments and have continued to seek an
agreement that contends with the realities of the land and that is in the best interest of all stakeholders.
Laurentian University has previously taken steps to resolve property boundary issues; as other residential
encroachments are discovered, it is our hope that it will again demonstrate community leadership in
working towards constructive solutions with its neighbours. We have enclosed evidence of a 2016
resolution of your client’s Board of Governors that approved an agreement to convey a parcel of land to
resolve an encroachment by the Idylwylde Golf & Country Club.
Furthermore, we believe that it would be prudent for Laurentian University to consider the present
transition in provincial government. In particular, premier-designate Doug Ford and the incoming
Progressive Conservative administration have stressed the importance of fiscal restraint, especially for
public institutions and recipients of government funding.
Regarding our situation, critics could perceive a protracted bureaucratic dispute as wasteful, especially
when elite legal representation is being retained at taxpayer expense. Instances such as the $6,732.82 fee
for legal services to reject a generous third offer to resolve the Encroachments are arguably examples of
this.
While we are unable to meet your client’s demand as outlined in your latest correspondence, we remain
open to discussing alternative resolutions, including possible property sale, lease, or exchange
agreements.
Yours very truly,

&
James A.G. Crispo & Dominique R. Ansell
cc:

Laurentian University Board of Governors
Friends of Lake Laurentian
Ramsey Lake Stewardship Committee
Conservation Sudbury Board of Governors
Ontario Species at Risk Program Advisory Committee
Idylwylde Golf & Country Club Board of Governors
Mr. Fern Cormier, City of Greater Sudbury Councillor – Ward 10

Encl:

1. Letter from Tulloch Environmental dated June 19, 2018.
2. 2018 Google Earth image with property boundary overlay for 1825 and 1863 South Bay Road
(accurate to approximately two feet).
3. Higher resolution Google Earth images (2) of 1825 South Bay Road identifying the
encroachment.
4. 2018 Land Survey of 1863 South Bay Road identifying the encroachment.
5. 2016 letter to the Idylwylde Golf & Country Club General Manager advising of the Board’s
resolution to convey a parcel of land to the Club.

June 19, 2018
ATTN: James Crispo
2115 South Bay Road
Sudbury, Ontario
P3E 6H7
Re: Natural Heritage Features – 2115 South Bay Road, Sudbury, Ontario.
Dear Mr. Crispo,
As requested, Tulloch Environmental, a division of Tulloch Engineering (Tulloch), visited your property at
2115 South Bay Road in Sudbury, Ontario (the Property), on the 18th of June 2018. The purpose of this
visit was to perform a preliminary habitat assessment of developed areas encroaching on adjacent lots
(i.e. shed/outbuilding and patio) as well as naturalised areas in immediate vicinity (i.e. within 120m). No
species‐specific surveys were performed as part of this site visit. Photos are provided in the attached
appendix.
The shed located at the rear of the Property (i.e. within encroachment area; Photo 1) supports
overhanging eaves without soffits that open directly to the shed interior (Photo 2). These eaves present
unobstructed access by wildlife to the shed interior. The eaves and shed interior supports suitable nesting
habitat for common migratory bird species, including American Robin (Turdus migratorius) and Eastern
Phoebe (Sayornis phoebe). Migratory birds, their eggs / offspring and their active nests are federally
protected from harm under the Migratory Bird Convention Act (MBCA). Suitable habitat for migratory
birds must be thoroughly searched for evidence of nesting prior to alteration to ensure compliance with
the MBCA. Alternatively, site alteration should not occur within the General Nesting Period which, in
Sudbury, is considered by Environment and Climate Change Canada to be from April 8 to August 28
(Nesting Zone C3).
The shed interior also supports habitat that could be utilised by up to three local species of Endangered
bat; Little Brown Myotis (Myotis lucifugus), Northern Myotis (Myotis septentrionalis) and Eastern Small‐
footed Myotis (Myotis leibii). Male and non‐gravid female Myotis bats day‐roost individually, or in small
groups, in a transient manner across the landscape. Day roosts naturally occur in tree cavities and rock
crevices but are also known to occur in human‐built structures. Contents within the shed interior,
including piled firewood (Photo 3), present suitable habitat for day‐roosting by Myotis bats. Day‐roosting
habitat for Myotis bat species is not typically protected under the Endangered Species Act as it is not
limiting on the landscape. Tulloch has been advised by the Ministry of Natural Resources and Forestry
(MNRF) on other projects that the alteration of Myotis bat day‐roosting habitat should not occur while
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the species are active on the landscape (from April 16 to September 30) as the habitat could be occupied
at the time of disturbance. The Sudbury District of the MNRF should be contacted to verify this timing
window.
Rock dominated knolls approximately 70m northwest of the Property support low and sparse canopies of
White Birch (Betula papyrifera) and Red Oak (Quercus rubra) rooted in shallow soils above consolidated
bedrock (Photo 4). Bedrock outcroppings are common and are unvegetated or covered in low shrubs (e.g.
Vaccinium angustifolium) and lichen. These conditions support ideal nesting habitat for Eastern Whip‐
poor‐will; listed as provincially Threatened under Ontario’s Endangered Species Act (ESA). The ESA
establishes protection for Eastern Whip‐poor‐will as well as components of its habitat. Based on Tulloch’s
other work in the area, we are aware that Eastern Whip‐poor‐will occurs throughout the southern shores
of Ramsey Lake. Targeted surveys performed to MNRF standards would be required to confirm species
presence / absence at this Property.
A review of the MNRF’s Make A Map: Natural Heritage Areas web application indicated that Blanding’s
Turtle (provincially Threatened) is known to occur within vicinity of the Property (MNRF Natural Heritage
Information Center; square 17NM0245). Trembling aspen (Populus tremuloides) stands approximately
30m west of the Property appear to be situated in a swale between rocky knolls to the north and south.
This swale appears to a catchment area for water run‐off and may support wetland conditions (e.g.
hardwood swamp; Photo 5). Classification of this area according to the Ecological Land Classification
system would be required to confirm if soil conditions and feature size warrant wetland status and, if so,
to delineate the edges of the wetland area. If classified as a wetland swamp, the MNRF may require the
swamp and areas within 30m to be considered Blanding’s Turtle habitat; subject to protections under the
ESA.
As indicated, no species‐specific surveys were performed for migratory birds or at‐risk wildlife. As such,
we cannot confirm the presence or absence of these species. Further habitat assessment would be
required to confirm and fully delineated / describe habitat present. Please note that the ESA and the
MBCA are proponent‐driven, and it is up to a proponent to ensure that any activity they are undertaking
is in compliance with these Acts.
Please feel free to contact us should you have any further questions,

Kelly Major, M.Sc. EP
Terrestrial Ecologist
Tulloch Environmental, a Division of Tulloch Engineering
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Photo Appendix

Photo 1 – Shed located on encroachment.

Photo 2 – Eaves; open to interior.

Photo 3 – Stacked firewood inside shed.

Photo 4 – Suitable habitat for nesting by Eastern
Whip‐poor‐will; ~70m northwest of Property.

Photo 5 – Wet forested area approximately ~30m west
of the Property.

3

W

bfi tr[ E:tl

Department
Planninq

L?]Y,[.xt','#" u

of

Physica! Plant &

Service des installations et de la
planification
Tel/T61.: 705-573-656

Fax/T6l€c.:

7

July 25, 2015

Mr. Gunther Gratzer, General Manager
ldylwylde Country Club

Re: Prooertv Transfer of Land at Teebox 15
Dear Gunther

am happy to report that the Board of Governors of Laurentian University of Sudbury are granting a
transfer of land ownership to ldylwylde Courrtry Club in and around the location of the 16th teebox. The
I

Board motion reads as follows:
BE IT RESOLVED,

the Board of Governors approve that land with an area of approximately 15m x 20m be conveyed
to ldytwylde Country Club, a not for profit corporation, with all costs for severance, surveying, registry
legal costs, transfer of easement, etc. to be borne by ldylwylde Country Club, as presented at its meeting
ofJune 17,2016.
THAT

would ask that you keep us informed as you move through the process of severing and registering the
land. Should you need anything from me please do not hesitate to call.
I

Yours

truly

HP

Executive Director, Facility Services

c.

S. Kunto, Laurentian University
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